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IN THE COURT OF AP
OF THE STATE OF CALI

| SECOND APPELLATE DISTRI;C
' D1vIsiON FOUR

e

ASSA WEINBERG, MLD., '

Petitionar,

V.

|‘ CEDARS-SINAT MEDICAL CENTE

Respondent,

Le——————

APPLICATION TO FILE AMICUS C}

Pu.rsqantto California Rules of Court, rule 13(c}, alifo salthcare

Association (CHA) respectfully requests permission tb le the ached brief
as amicus cunae in support of respondent Cedars Sinai a ica} Center

(Cﬂdars-Smal)

CHA represents nearly 500 hospitals and h 1 Fxéu’ in
California. It is comumitted to establishing and mainta ancial rnd
1 ‘ and other

bady to reject the recommendations of a peer revi

1'
| 1 5
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nccessary to ensure the quality of patient care. The appeabin

the prese

FooEs018

directly implicates this issue and thus prompts this a]jp cation and amic'us

curiae brief.

Counsel for CHA have reviewed the briefs on thems
case and believe this court will benefit from additional brje

policy imp]i@ations of preserving the diseretion of hosf:it governin

to reject peer review recommendations.

Accordingly, the CHA respectfilly requests this

the attached Iamicus curiae brief,

Dated: April 15, 2004
HORVITZ & LEYY,

| DAVID M, AXELRAD, TR
RDBERT H. G

By:

Lijp

urgt acceptiand file

:«.:

|

crits filed in tllu's
ng on the publlic

T' bod?es
|

|
Attomeys for Amicud Cy

Robert H. an ht

| CALIFORNIA |

L ASSOCIATION

|

r
i

|

o

riae [
EALTEZCAII{E

|

|
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|
AMICUS CURIAE BRIEF | -

INTRODUCTION

A peer review commitiee at Cedars-Sinai c:arlzc udeid i

that [
Weinberg had cornmitted “serious errors of Judgm' t andgc

*‘_é

nopetheless expressed ‘hope™ that he would be able to ¢ esrrvlve tho
that impede his taking care of patients.” (AA 43.) The pg
therefore reeommended that Dr. Weinberg be allowed

'.l.'
patients while under supervision and with counseling.
d

16;)
ems the

: rehabilitateq without an unacceptable risk to patients
his staff privileges and hospital membership. (AA 214~
Business and Professions Code section 809, Dl ;
governing dey s decision. That section requlres tha a .
“great weu.gl',lt" 10 & peer review committee’s recomm tm 5 but al
the bady to reject those recommendations provided it do not de §O%

or capriciously. (Bus. & Prof, Code, § 809.05, subd. l(a )

l
t

On appeal, Dr. Weinberg construes section 809.45 tq allow hospital
goveming body little or no discretion to reject a peJer EW CQ 'ttée’s
reeommendetmns Moreover, he ignores the petent:a.'uy eve tisks tT patl[ ts
should the governing body not exercise such diseretmln hen is
eonstructwq of section 809.05 would undermine p blic policy in wo
fundamental ways. ]:

First, section 809,05 must be construed to furthe me'hespxtal "srole in
promoting c’uahty patient care. Any construction of e section that would
deny a hospital governing body the discretion to rev’o (= ﬂ}e privil PEes of a

iew cq
. Touﬁnue‘
-'Ibz'fi) The,
governing tlmdy disagreed, concluded that Dr. We : berg could

erefore

verning body gjve

Fooaisog

Dr. Assa
{on” Put‘
S8 issﬁes
mmﬂ'tee
treatl g
hospital
be
re-vu%{ed

not

hosplital

F
;therfzes

rbitralrily

——— o —— - -
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physician who has committed “serious errors of judgment and actionf® would

conflict with, and not further, this important public interest.

Second, the findings of a peer review commitfee! are ‘entitled to

comparatively less deference on the ancillary question of Whether a physician
can be rehahilitated than they are on the priniary ques 'mn:r of j‘f'.j.'he er the
physician has acted within the standard of care. Itis only the question of the
standard of care that implicates the peer review committee!s reason for bein |g —

its medical experﬁse Consequently, the hospital governing body&dnea not lmt

o |
arbitrarily or capriciously in concluding that a physm an . rna«s-.M ﬁble for
“serious errors of judgment and action™ cannot be: blllt?:i‘,med without

unacceptable risk to the hospital’s patients.

LEGAL ARGUMENT
L
A HOSPITAL GOVERNING BODY YE
DISCRETION TOREJECT THE RECOMIV.[E - ATIONS
OF A PEER REVIEW COMI\‘HTTE WHERE
NECESSARY TO ENSURE THE QU, ITY.EI OF

PATIENT CARE. =

L

Business and Professions Code section 809.05 stri

between the role of the peer review committee and hOfpw,ta.l gTvemF g

body in peer review matters. Once the peer rev%e' committe makﬂs

reconumendations “greatweight"butmayrejectthereéo endations so léug

disciplinary recommendations, the hospital governing k%ﬁiy must give thpse
as it does not act arbitrarily or capricionsly. (Bus. é’qi Prof. |Codce, § 809.105 .

subd. (2).) 4 |

Foosso18

a%.carefl.l balmllma )

o
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|
e
By reserving to the hospital goveming body the dis eti‘rn torejectpeer
t public policy bf
uc1n of the statute

review recommendations, the statute fosters the impor

promoting qﬁa.lity health carc. By contrast, any interpref

that denies the governing body such discretion would bc;) (1) undermine the

vital role of hospitals in ensuring the quality of paﬁ‘l;:n caire; and (2) HISk'
exacerbating the decline in the financial condition of California’s hospitals by

denying them contro] over matters that may subject the:m o the tort claims |u:)f
patients, i
First, huspﬂals are the keystone to our systern of quality health care.

l
“[H]ospitals ]do more than provide physical facilities and ccommodations for

the practice: of medicine. They have become thel cus for- anging,
furnishing, and providing the community with en entn' J:angc of Tcrsunal
health care — preventive and curative, outpatient q]s ell as %111 ans.mi

(Southmuk,[The Law of Haspital and Health Care A inistration (2d ed
1688) Liablllty of the Health Care Institution, p. 555.) e

a sophisticated and dynamic corporation charg

Joday’s hg 5p1tal is
with f;luties and
responsibilities whose suggestion some years ago wouldhave been }ikely to
Spur outright laughter. Of primary import . . . is directr pc'msibiliw for the’

quality of care provided to patients within huspltal fac:lm (Note,

Resrrucmrmg Hospital-Physician Relations: Panean‘ g ualpy Depends
on the Healtﬂ of Hospital Peer Review (1990) 51 UL Pp:t L_Rev‘ 1025 10?.5
accord, Elamv. College Park Hospital (1982) 132 Cal. TA 3d33.’2 344 [“The
commuunity hospital has evolved into a . . . compr?h nsive heal}L enter

ultimately responsible for arranging and cuordinating‘ tdtel PEalth GTI e*'].)

Accordingly, public policy requires that hosp tahT be ‘allowed to

|
“remedy any situation which threatens or Jeopa.rdmas patjent care.” (See

pmized

T

Mateo-Woodburn v. Fresno Community Hospital & M dical Center (19i 0)
221 Cal.App.3d 1169, 1184.1185.) For this reason, ¢:o rtsFm\_re_.- re

'

S
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an “important public Interest . . . in preserving a huspi ’s !abi]ity o make
managerial and policy determinations and to retain cnntsol Tver the[general
managetment of the hospital’s business.” (/4. at p. 1184 ‘accord a]lc;n
Understanding Judicial Review of Hospitals' Physicia C'redentza ng akd
Peer Review Decisions (2000) 73 Temp. L.Rev. 597, 616" The hospjital also
has an important interest in the credeniialing process . r[be.naus of its]
concern| | about the quality of health care services provi ed 1 1‘11 its facjlities”];
Restructuring Hospital-Physician Relations, supra,, 5 U Pitt. LIRev.| at
p. 1040 [*The modermn hospital’s . . . important mterﬁ",st. n fostering qua]llty
may be unduly burdened by judicial involvement”].) 7' "
Accofd:‘ngly, the hospital goveming body must: b allowed dqscret
to remedy s:tuatmns that threaten hasp:.tal care hcca sJit is ultimat
responsible fnr that care. Thus, the Medicare and Medm id programs reqLTu'e |

that the huspl.tal governing body “[e]nsure that the medic stﬁff is accpuntable

tothe govermng body for the quality of care provided to atients.” (42 C.F.R.
§482. 12(a)(5).) Likewise, the CahfomiaAdmlmstratﬂv Re aﬂon;reqltx

that the huspltal s governing body “[t]ake all reasonabl steps to conform to

all applmablc federal, state and local laws and re:
“[rlequire that the medical stafT establish controls tha1;

ati?ns" and that it
demgned 0 ensure
the achievement and maintenance of high standards lc:»f
practices . .- .~ (Cal. Code Regs., tit. 22, § 70701, sqbc (aP(S) & (7).) The
Joint Comnussmn on Accredﬂatmn of Healthcare Drgamz ations congludes that

prc1f33510m1.l eﬂncal

*[tThe guvemance of a...hospital sets the framcworl; f T sTlppum qua!hty
patient care, treatment, and services.” (Joint Commissfim on Accredytation of
Healthoare , Organizations, 2005 Critical Access; iiosPltal Standards,
Leadership (IvIar 2004) p. 1 ) ! |

i J |

(contirmed. ..}

]
1/ This' document can be obtained from the ’W‘L.'bsitc for the Joint
)
1
\

i
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I

The peer review statute must therefore be construed to allow a hospital
' |

governing body the discretion to take disciplinary action against a p ysicién
even if contrary to the recommendation of a peer review FQFU'N

tee. A.Ty otber
result would endanger the governing body’s ability o ure the quali'gy of
health care and undermine the purpose of the peer geview statiite “lof
maintaining and enhancing quality patient care.” (Bus.i& Profl Code,
§ 809.05, subd. (d).) | 7 .

Second, plaintiff’s _conammﬁon of Business anc Pchi%imfs Code

section 809.05 would exacerbate the decline in the fingmcjel Sondition of

may expose them to the tort claims of patients.

California’s hospitals by denying them control over matierf QT patient Tara that

t

A hospital can be lable for tart damages for jno scrac:r.ing the

competency of its medical staff to insure the adequacy tt}:f medual care

rendered to patients at its facility.”” (Elamv. C’alleger;'k GSF:IaLsu:rra, 1!32
Cal.App.3d gt p. 346.) For example, this court has 1 ognizeg that “[t]he,
hospital has ‘a direct and independent responsibility to it paT]lents of nsunng
the competency of its medical staff and the qua,hti' f m d1rr'.al c%;ire
provided . . . .”” (Goodstein v. Cedars-Sinal Medfc é}e (1998) ’66
Cal.App.4th 1257, 1265 [Second Dist, Div. Four].) j ‘
Coun‘s have found that this “*spectre of liahilit}’/ slhm‘;i’cncouﬂilgc

BAR
_E

A

-

n

o

the hospital to examine its conduct more carefully m rder t vent the

occurrence of unreasonable harm to patients.” (See) elg., | ‘Elczm v, _Qggﬁgg .

Park Haspitle, supra, 132 Cal.App.3d at p. 345.) | E '
Nonetheless, plaintiff asks this court to interfere wn‘.h the ahility of a

hospital governing body to promote quality care by allrmng it little or no

1/ (--.continued)
Commission on Accreditatiem of Healtheare 1' 'zatlons (See
hitp:/Fwwwy joabio, urg/accxad1ted+nrgamzanans/criti?-a acceas—l-hqspﬂals/st
andards/field-+reviews/cah_ld_035stds.pdfl) ‘

7
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discretion to ;reject a peer review committee’s recouuden_ 1015, le'ntiﬂ{’s
 proposed construction of Business and Professions Code section 809105 thus
conflicts with the very purpose of imposing tort liabilityl in the first|place —
promoting quality patient care, . | |
Plamnff's prupnscd construction of secnon E'OQ 05 would also
exacerbate the ﬁnauclal difficulties that many of Calf ia’s hcu.?.pl tals are
currently facmg According to a March 2004 report o the Eqonomic
Alliance of the. San Fernando Valley, “[tlhe foundatmnal o upon which the
entire healthcare system operates — the hospital — 15 be reatened.”

(Economic Alliance of the San Fernando Valley, 8 fernandg Valley
Hospital Report (Mar. 18, 2004) p. 4. ? The report highli ts the disturbing
fact that “[m]ore than 50% of hospitals in California T.r cuyrently o e:raulng
in the red.” (Jbzd )

The plxght of hospitals in the San Fernando Val v provides an e;c-
opening example. “In the past 15 years, appmxmate?ly 0% of ho italJ in

the San Fernando Valley have closed, leaving 21 hospitals to care fi

population that was previously cared for by 33 hasli,im s.” (Egonomic

I

Alliance of fh'? San Fernando Valley, supra, at p. 5.)i mie:over. hile Tim
number of hospitals in the San Fernando Valley h’:‘!lS egn shrinking, the
Valley’s population has been growing and {s expectq?d 0 Increase by more
than 250,000 people over the next six years. (Hayn;es Possible Threat to
Valley’s Healtheare Cited; Rising Population andal?i nintshing Number of
Hospitals Offer a Serious Challenge, RepartSays,L.Ai'. Ti.m , ValleyEdition
(Mar, 19, 2004) p. B.3.) As one article succinctly pyt ji: The health care
system in the San Fernando Valley is on the t:dg;e T jcollapssg . .
? a
2/ Thc r::purt ¢an be obtained from the website for. E onomiciAlliance
of'the SanFernandn Velley. (Seehttp://www. ccunumlq?Te .OIg/ne ws/ﬁm-
\
|
|
|

F emanduValleyHnspttalRePOrtZOM .pdf)




DE/2T/72007 23:33 FaX Ao13/018

i

|
(Bartholomew & Pondel, Valley Hospitals zn Crists, L A. Daily Ncws

1

(Mar. 17, 2004) p. 1.) S :

This cpurt would only exacerbate the financial diﬂir':ulty of Californid's
hospitalsif it! deprived themof the tools necessary to fcso;;ﬂ:rczsl the quality of
patient care wh11e leaving them exposed to civil 11ab1111:y for fa,1 ling to exﬁse
that contml 1The end result would be unmanagesbls ton 11a:b111ty that could

[
undennme the healtheare system for all Califnrmans ‘

Ritat PNt L P

oo | E
Al [PEE'R REVIEW COMMI'T [EE'S
RECOMMENDATIONS ARE ENTITLE TI;' LESS
DEFERENCE WHERE THEY DO NOT INVOLVE THE
STANDARD OF CARE.

|
!

“Medical peer review is a process by which physicians evaluate the

quality of work performed by their colleagues for the purpos . of dctcxmm g
compliance with appropriate standards of health arF ” (Connpanta.ry
Maintaining the Balance: Reconciling the Social 7?: Judicial ?asrs of
Medical Peer Review Protzction (2001) 52 Ala. L.Rev 172 723.)

The fundamental rationale behind this procqss is jthat “practici
-physicians are in the best position to determine the co etmce?o

practicing pl?ysm:ans as they regularly observe one annther s work and havc: _

the exp&rz‘z.re to effectively evaluate that work,” (Maz‘ntaerng z‘ke; alarce,
supra, 52 Ala, LRev. at p- 723, emphasis added.) | 'I'hu
founded on “the logical premise that only a physmgn s C Hcagq

peer

would have the expertise required to appropriately evahﬁmt that p )
wurk 7 ({d. atpp, 724-725, cmphas:s added; accord, N te, The He_ ith Care
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! |

|
Inviting? (1988) 74 Va, L. Rev. 1115, 1115 [*The propants of peer revieiw
emphasize that medicine is such a specialized field that p sicians and ethe}s
within the medical community are the only mdlwduale th the lmewled'ge

required to evaluate meaningfully the qualifications anq ;\ femmee {sf oth,er

medical pracptmners”].) Indeed, plaintiff argues that “only other ph icians
“have the expertise necessary to judge the quality of car e and the a ility Jtﬂ

provide it.” (ARE 13.)
Here, the peer review hearing committee’s faem findings that Dr.

Weinberg engaged in substandard care were entitled to de ereuee bécause ﬁhe
committee hae expertise regarding that issue, Mpr«?over the Fesplta]

governing bedy deferred to those factual findings. . ( 1 214-216.) %y
cOntrast, ﬂ1e committes’s “hope™ that Dr, Weinberg Jould benefit from

—

rehabilitation (AA 43) is entitled to comparatively leeF eference b ee.usT it

does not involve Dr. Weinberg’s adherence to the standard of care and is
|

therefore beyend the presumed expertisc of the peer rewew eomn'uttee
P

Accurdmgly, the hospital governing body did qet eet erh1tren1y \er
capriclonsly by rejecting that recommendation andi steard revekmg Dr

Weinberg’s siaff privileges. l ;

o ;
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|
|
|
]
|

]

A _hosFital governing body must have discretion Tnder Business and

CONCLUSION

i
|
1

: |
Professions Code section 809.05 to reject the recom,}n dations of a peer

review cqmnilittee where necessary to ensurc the qualit:y fpatient care. This

is pa:ticular%y important where, as here, a peer revigw committee has

concludeld t]'Tiat the phyzician comunitted “serious m:'rn!s of judgment and
action” but the committce nonetheless recommended; against revoking ﬂlgat

pﬁf,;sician’s staff privileges. The judgment should thug[ bt affirmed.

- Dated; Alpril 15, 2004 HORVITZ & LEYJY LLP

DAVID M. AXEFRAD:
ROBERT H. WRIGHT |

Rohert H.

Attorneys for AmicusiCuriae
CALIFORNIA EALTEBCARE
ASSOCIATION f

I1
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|

|
. ' l'
The text of this brief consists of 2,067 words as _L:o'rmta!.d by t]:u.i. Corel

WordPerfect Ycrsinn 10 word-processing program us edftu generate the bri ef.
! I

DATED: Ap\%l 15, 2004
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depositing the envelope for collection and matling on the aforesaid date by placeme:nt for dcpomt on the
same day in the United States Postal Service at 15760 Ventura Boulevard, Epcmn California.
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