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A meidical staff s not a separafe

legai enfity. Itis an adminisfrative undt of the
. hospital, dependent upon and accountable to
. the hospltal Board,

That was the conclusion nf the Suprerne

. Cnurl: of New Hampshire m

Nu 2001 134 ENH

; Nov 14 2002) On the basis of language in
- the New Hampshire hospital licensing regula-
~ tions, the court said that the staff did not have
- the legal capacity to sue the hospital.

The dispute arcse after the Board of Exeter

" Hospital removed the elected staff president
~ from his ex officio position as a trustee, in

accordance with the corporate bylaws pro-

* visions authorizing removal of any trustee
- without ¢ause, and required bim to adhere
. totheBoard’s confidentiality policy. The AMA

entered the case as amicus curiae on behalf

" of the staff, arguing that a medical staff is

an “unintcorporated association” having the
capacify to sue.
The supreme court surnmartzedthe events

. leading up to the lawsuit as foilows:

“..Upun beingelected to atwo-year termas
medical staff president beginning Janvary 1,

;. 2000, Dr, Windt became an ex officfo member
+ ' of the boards [of Exeter Hospital, Inc_ and Ex-
. eter Health Resources, Inc.}, Board members
- aresubject to removal with or without cause

and must sign an acknowledgement of the

boards’ confidentiality policy, which provides

- that ‘members of the Board of Trustees shall |

raintain the confidentiality of matters con-

sidered at meetings of the Board of Trustees,

includinganymaterials distributed ator prior

-, tosuch meetings that pertain to deliberatlons
. of the Board.'
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i The Orgamzed Medlcal Staff
is Part of the Hospital!

“In May 2000, the executive committees
of the board advised Dr. Windt that a meet-
ing was scheduled to consiter whether to
reéiniove him as a trustee and presented him
with a notice of propased removal outlining
the allegations against him. On Junie 2, 2000,
Dr. Windt received a notice of rernoval, which
informed him that he had been removed from
the boards and which contained the following
‘Oag order';

““All information concerning EHR {Exeter

.Health Resources, Inc.], the Hospital, or any

of their affilfated organizations which you
have received in yowr capacity as a Trustee,
President of the Medica! Staff, or otherwise,
including but not limited to all information
concerning or relatingto the factand processes
of [your] remuovals and the reasons therefore,
i3 and shall remain strictly confidential and
may not be disclosed to any person without
the respactive Board’s prior written consent,
You should be strongly advised the EHR and
the Hospital will useall available legal rethods
to protect thelr interests with regard to any
actial or threatened braach of this confiden-
tlality obligation or other misuse of any such
mater{al or information.’

“The Boards informed members of the
medical staffthat no information regarding Dr.
Windt's removalwolld be given tothem unless
they also signed confidentiality agreements.”

Dr. Windt, the medical staff and the Medical
Executive Cornmittes went to court to chal-
lenge the gag order. They asked the court
to declare thal Dr. Windt had a legal right to
disclose and discuss the reasons surrounding
hig femoval from the Board with the medicsl
staff and that the Executtve Committee and
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Contract Terminated for

Disruplipe

Sharon Siegel, a cardiac surgeot, was ap-
poirited tothe medieal starf of Saton Medical
Center in 1990, In 1996, she entereq into
a contract with the hospital that placed her
on "a elosed panel of cardiac surgeons who
were given the exclugive righl to operate
as lead surgeons on patients sent to Seton
for cardiac surgery” under an agreement
between Seton and the Kaiser Foundation
Hospitals and the Permamesnte Medical

Group. Pursuant to that agreement, Seton -

“provided cardizc surgery and related services
for overflow patients of Kaiser.”

The agreement between Sefon apd Dr,
Siegel did not require Dr. Siegel to “lmit
her practice to Kaiser overflow patients.” Dr.
Slegel could continue to operate on other
patients at' Seton and.at other area hospl-
tals where she was also granted privileges.
However, the agreemnent required that she
arrange her practice “to assure that provi-
siont of services to Kaiser patients wasa ‘high
priority.” In returt, Seton agreed to pay Dr.
Siegel a fixed rate per Kaiser patient”

The term of the agreement between Dr.
Siegel and-Seton was two years, but it could
be tertninated by either party at any time
without cause with 90 days’ written notice.
Thecontract also explicitly stated that termi-
nation would not affect Dr. Siegel’s medical
staff appointment or clinical privileges.

Fourteen mounths into the agreement,
the hospital’s chief operating officer notified
Dr. Siegel that the hosplial was tetminat-
ing the agreement in accordance with the
“without cause” provision. In those 14
rnonths, the hospital “had received i ex-
cess of 116 written ¢omplaints from Seton
staff about Siegel’s abusive, hypercritical,
and hostile attitude and behavior toward
‘nursing staff, anestheslologists, and perfu-
sicnists. The complaints renged from Sieget
defayingscheduledsurgeries, sometimes for
hours, 10 her berating nurses and arguing
with members of the surgical teamn during
surgeries.”

The contract between Dy, Siegel and the
hospital included mandatory dispute resoly-

Conduet

tion procedures, which Dr. Siegel invoked when
notified ofthehospital's declsionto termindte,
appealing to Seton’s chief executive officerand
thento fts Board of Directors. Both upheld the
decision to terminate the agreement and Dr.
Siegel was removed from the Kaiser panel.

Dr. Siegel sued the hospital for wrongful
termination, alleging that its true reason for
terminating the agreement was to “destroy
[her] abliity to practice at Seton due to her
vociferous advacacy for improved rmedical care
delivery and-standayds at Seton.”

She later sued the hospital's director of
nursing and other individuals, alleging “in-
tentional and negligent interference with
prospective economic advantage, intentional
and negligent infliction of emotional distress
and sex discrimination.”

The twa sults wera consolidated. The tyial
court granted sumimary judgment in favor of
the hospital on Dr. Siegel’s wrongfu! termina-
tlon ¢laimand dismnissed the claims against the
individual defendants. Pursuant to another
provision of the contract, the court awarded
attorney fees in the amount of $382,337 to
the hospital and other dsfendants. Dr. Siegel
appealed,

fﬁh&hf’ﬂMﬁ'dﬂé{ oT
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CGn appeal, Ii. Slegel argued that the trial
court erred in granting suntnary judgment
to the hospital on her wrengful termination
claimbecause she produced evidence showing
that the termination of her contract viclated
public policy. Specifically, she pointed to a
California statute that prohibits the terming-
tion of employment or contractual relationship
with a physician for “advocating for medicatly
appropriate health care.”

In an attempt to prove her argument, Dr.
Siegel offered two affidavits ~ one from an
operating room nurse supervisor who worked
with Dr. Siegel and one of her own. The op-
erating room nurse supervisor said that Dr.
Slegel's behavior was no worse than that of
many other cardiac surgeons and that the di-
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rector of nursing had encouraged the staff |

tedocurment incidents regarding Dr. Sjegel's
behavior,
I Dr. Siegel’s affidavit, she claimed that

she “complained vociferously to Seton ad- .

ministratorsaboutthe guality of medical care
atSeton” andthat the COO neverinyestigated
any of the complaints against her or person-
ally observed her ¢perating room conduct
prior to terminating the agreement.

That was not enough for the appeals
court to overturn the trial court’s ruling in
favor of the hospital. Noting that Dr. Siegel
produced 1o direct evidence contradicting
the COO'sstated reasons for texminating the
agreemnent, the court satd:

“We do not find the foreguing evidence
sufficient to create a triable issue of fact
over -whether Seton terminated the con-

tract in retzliation for Siegel's advocacy

* of medically appropriate health care. First,
there is no evidence that Seton encouraged
ar pressured nurses or other staff to lodge
firlse complaints about Siegel. At rnost, [the
operating room nurse's] declaration shows
that nursing administratots encouraged
nurses to dacument their complaints ahout
Siegel and maintained z file an these com-

Plaints. There could be many reasons for
this policy. including concern over potential
future Htigation and wanting to mollify the
complaining staff. It is not reasonable to
infer that Seton was atternpting to fabri-
cate a pretext for terminating the contract
merely because it wanted staff complaints
documented, [Emphasis suppliad.)

“Further,” continued the coutt, “evidence
that [the COO] did not conduct a rigorous
Investigation of the facts bafore deciding to
terminate Siegel also does not support an
inference of pretext, Smith was in receipt of

“116 compléints from approXimately 25 staff
members. An independent investigation into
these complaints would havebeen extraordi-
narilytime-consumlng Atthesametime, the
sheer number of complaints and complatn-
ants, along with their consistency, provided
some assirance that a problem existed even

. {f some of the ... complaints werte inaccurate
-Or exaggerated, Especially in light of Seton’s
contractual right toterminate Slegel without
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cause, the fagf that [the COO0] comducted no
in-depth investigation of the complaints fails
1o support an inferencs of pretext.”

*The court went on to say that even if Dr.

Slegel’s evidence had raised an issue about

whether the hospital’s reason was pretex-
tual, that still would not have been engugh
to overturn the lower court’s decision. What
Dr, Giegel had to prove was that the hospital
in fact tertninated her agreement because of
her patient.care advocacy. That she failed to
do. The court, said:

“Here, there is no evidence that [the hos-
pital or the COG] were offended by Siegel’s
advotacy for medically appropriate care or
atteinpted o dissuade her from engaging in
it. The record evldence 15 to the contrary. ...
[The hospital] responded to all of Dr. Sfegel’s
commiinications and attempted to resolve
her complaints, even agreeing that it would
create special protocols for her patients. Dr.
Siegel adduced no evidence, documentary or
otherwise, showing that [the COG] oranyother
Setonadministrators opposed her ideas, nordid
she produce factual evidence from which such
opposition might rationally be inferred.”

The appeals court upheld the award of at-
torneys’ fees. The contractincludeda provision
stating that the losing party in any legal action
related tothe agreement would pay the prevail-
ing party's legsl fees. Dr.'Siegel lost, She had
to pay.

The facts in this case will be famillar to any

.physician leader who has had the unpleasant

task of confronting a disruptive colleague
about his or her behavior. Often, the disryp-
tive physician’s irst response ls; “Tamthe only
one who cares about quality.” The second is:
“Thera are others worse than me." The first

" response 8 a smoke screen, the second is ir

relevant.

Dr. Slegel’s medical staff appointment and
privileges were not affected, so the contract
termination may not have totally solved the
problem of her disruptive conduct. But there
13 no question that it sends a very effective
message that dsruptive behavior will not be
tolerated ~~ to Dr. Siegel and 1o other Dh].’SI-
cians on the staff.
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