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Attorney General o f  the State of  California 
G A L  M. HEPPELL 

Deputy Attorney General 
State Bar No. 125422 
1300 I Street 
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C0lI"Y OF S A C ~ W E W O  I I 

Date: October 8,2004 
Tbae: 1O:OO a.m. 
De&: 25 
Judge: Koa. Raynand Cadei 

, 

written order compelling Petitioner to submit to amental maminatil3n mi physicd ex&ation 

by physicians designated by the Division or its designee in order to d e t b a e  \vh&m Petitioner's 

abilily to practice medicine safely and competently was impaired due to mrmtal or physical illness 

(Order). Petitioner was provided 30 days from t h ~  date of service of the o~det to comply Wit), the 
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I 
Division's order. (See Exh, 2, pp. 2-3.) The ordm M e r  noted th~l &he dkiilure of Petitioner to 

comply with the order shall constitute grounds for disciplinary i action srupending or revoking 

Petitioner's physician aid shypon's certificate. 
I 

The mdcr was served onPetiti0ae.r by certifledrmil On%vember 12,2002, with a rehun 

receipt dated Novcmber 14,2002. (Yd. at pp, 25-26.) i 
The Division's order was issued fillowing a Petition Compt:l Mental and Physical 

Exdtiation pursuant to section 820 ofthe Code, filed on November 6,2011;!. (Id. at pp. 424.) 

November 1 5,2002, Janet Seely, a S d o r  Investigator for the Medicat Board wrote to 
Petitioner and hfonned him that James Rosenberg, M.D., had been I selected tc) perfom the ordged 

psychiatk w d m t i o n  and that h a c  Gorbaty, M.D., had been se1eC:ted to ]perform the physical 

examhation. The telephone limbers ofboth doctors were pvidsd,  2nd Pt$itimer was instructed 

to call each o m e m  to arrange qpoinmmts. (see Decision at 75: p. ;?.) 1-Je letter was served on 

Petitioner by certified mail aid by fax on Noumber 15,2002. 1 
Stmiox Invesdgator Seely also called Petitioner and spoke ~4th him1 about the order and 

the lertez: ''Respondent (Petitioner herein) [Mileikowsky] made i t  v'ay clear that the had no intention 

of ewr obeying the order." (See Decision at VO.) 

I 

On Dccembes 2, 12, and I 3 2002, Iwestigatow Seely checiked wi~h the offices o f  Drs, 

Rosenberg Gorbatyta dttermineifPetition~badmadean appo&mimtulith eachofthe doctors. 

She was told &at he had not don so. By December 12,2002, Petitionam did not, call or avail himself 

for either examinalion. He "made no attempt to make the necessary qpoinamemV (See Decision 

at 73 0.) I 

On December 13,2002, the Board filed its ori,.inal Accuatm- On AuOwt 7,2003, the 

First Amended Accusation was filed. Petitioner has MIed to submit I:O a psy&iatric examination 

and a physical exanhation by physicians designated by the DMsion or its dgigaee within 30 days 

from the date of semice o f  \lie order. He has therefore failed to chmply with the order within the 

meaning of section 82 I of the Code. 

I 

I 
I 
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2. Section 805 of the Business and Professions Cede (or "805 Ropclrt'") mandate that "(b) 
The chief of staff of a medical or pm;fessional. staff or other chief eycritive ofiicer or administrator 
of any peer review body and the chief executive offica or adminiymr ofasy licensed health care 
facility or clinic shall file an 805 report with the relevant agency w i t h m  15 days after rhe a e c t i v e  
dare of  any of the following that occur as a result o f  an action ofdpecr revhv  body ...'I 

with necessary medical consultants who aTe licemed physiciads aid surgeons to assist in its 
3. Sectian 2024, subd. (a) of the Code provides that "[t] hB board m s y  select and contract 

p r o p s . "  
A 

I 
STAT E M X N  OF FACTS'/ I 

Ln December 2000, Encino-Tarzana FL&onal Medical Ckter (Emdm) provided an "805 

Report'' to the Medical Board as required by law,g after suspending Petitionerr's staffpn'vileges for 

exhibiting a pattern o f  bizarre, thrcatmhg and non-cooperative behavbr. ( S e e  Exh, 7.) B e d g  

and assaulted nu.ms, other 
physicians aid administrative staff at Encbo a d  placed patkt  c k  id  risk. 

1 

inFebary 1999 and through Nwmber  28,2000, Petitionerthreabe9 I 

The 805 prompted an investigation by the Medical board, awlcl the  incidents were 

investigated and reviewed by a District Medical Consultant,& Dr. Randdph H, Noble, M.D., 

F.A,C,P, Dr. Noble is a licensed physician with the Board since 1974. He is board certified by the 

American Board of Internal Medicine fir Internal Med ich  and the sub-spxialty of pulmonary 

Diseases. Dr. Noble is also a board certified psychiatrist by the Ammican ?hard of Psychiatry and 

Neurology. One of Dr. Noble's duties is to review questionable m e d i x l  an,d surgicaf practices by 

physicians. H e  is readily familiar with the standards of practice ih t h e  state of California and the 

1 

I 

staiutory provisions of the Medical Practice Act. He is also familia i with the  Division's authority 

under sectbii 820 of the Code wbere c o n c m  of mental or physikal jlllnecm affect a physician's 

abilhy to practice or that affects their conduct. (See E& 2,) 
Dr. Noble opined that: Petitioner may be suff%ring fr& psychiatric conditions such as 

Mood Disorder, Paranoid Personalit. Disorder and/or SchizoaEqdye 1 Disorder. Also, possible 

organic problmls with underlying brain dysbction &am neoplastic, degencmxive or iofl&awy 

- -- -- 
Respondent's BncC 

1. The Statement ofFacts me based,onthc e~dencepresexlted id the administrative hearing, 
the A M ' s  factual and legal findings and conclusions and Decision in this nutter, 
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Accordingly, Dr. Noble recamended that Petitioner be compelled i tcl partkipate in a meatal and 

physical examination to d e t d  whetkPetitionerhas the abilfty to ptizctiicls medicine safely and 

competently . 
W-dents warranting a  ental and ~bvsical esatlllnatiou ! 

Dr. Noble's d e c l m h n  and hvestigator Seely's invcsd$aticn report  provide s d e s  

ofmcidents evidencing petitioner's assaultive, thratening and cOm6atiw beEmvi.or towards hospital 

staf€,md while patients were present. (See Exhs, 1 and 2.) 
I 

u u a r v  2.19% 

The first reported instance occurred on Febnzary2,1999, where Petkionerpresented to the 

Bncino's s t a E  office to complain that he received a notice that his medicall s t e  appointment had 

expired based on bus Failure to submit a timely application for reappobtmcni:, He demanded to see 

his credential file add wsg told that this would have ts be discussed with a supemisor before 

rendering him access, Petitioner became angry, loud and aggressive. Employee Pat Jones related 

that she feared for her safety and iiioved away &om Petitioner. Another emplioyee, Rosie Pmco, 

was physicdly assaulted by, Petitioner as he "roughly grabbed her by the lapdl badge." Petitiofier 

then thrwttened Pat Jones sayiag that she had "fbcked up'' and responckd to security with, "Don't 

Sstm to &at bitch; she doesn't h o w  what she is about." 

Inuestigamr Seely interviewed the Director of Medical Staff Services, Debbie Miller, on 

May 8, 2002, who was familiar with the incident, Sh? indicated that F:osic Franco was across the 

hall and heard tho commotion. She also stated that Mileikww tbld :Pat Jc~nes that he would get 

her €ired, (See Exh. 1, at p. 6,) Rosie Franco was also interviewed and ccaveyed that "she was 

&&id he might hurt Pat and went to see if she could help. She desiribed Dr. ldileikowsky as red- 

faced, pacing up and down the hall with clenched.teeth. Secuxity wu paged with a code my, 

meaning assaultive bchado r .'I {Id,) 
I ,December 17, 1 9 2  

The second'incident occwcd  on December 17,1999, where :Petitioner was scheduled to 

begin swgery and walked in With  a surgical assistant. Maleen Haf', Director of Surgical Smites, 

was inthewed by Investigator Seely and explained thst Petitioner was affempbg to use a 
I 

I 
I 
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members beLieved that Ms, Hafm was in bminent daager of harm. PJso, the patient was subject 

to prolonged anesthesia by Petitioner's inappropriate behavior. (See I E;Y&. 1, at p. 7.) I 

! 

Subsequently aid begming June 23,2000, the C h i d  E l  ecnrtive (Xfficer of the hospital 

June 23,2000 

required b t  Petitioner be monitored by security personnel w h d e r  he wm on hospital premises. 
u u s t  30.2000, I 

Despite security rnoniitdng, on August 30,2000, and the c. inciclait, Petitioner phoned 

wxor& at &e hospital pior the Nusing Supewisor at niidttight and requested to drop off 

to his vacation out ofthe oity. Peti~oner arrived at the Labor and belivery ll&t wirh, an &own 
companion and entered the medication room and began taldqg pictures, He attempted to close the 

door with his foot to keep the Charge Nurse,from entaing the me ication room at which rime the 
1 

Nursing Supemisor was called to intwene. Petitioner was obsenredtakng 4 picture of various nurses 

on the hospital floor 35 well as pkhm aftheoursing facSlity&er d b g h t .  Re insisted that his non- 

medical companion be allowed to si1 ai the nurse's station aad secdty finally escorted both ofthem 

out Qf the Urd ruld the hospital. Petitioner was latex observed oukide the eniergency mom exit 

takingpicmes and ainedicat stafFmemberbecame " s t d e d ,  fiightd~ed, I andups&" afterherpictures 

were unexpectedly taken by Pedtioncr, 

October 2 4 , 2 0 0  

Xn the fowth bcfdent, Petitioner AS also observed on '0 m b e r  :24,2000, to use: poor 

c I 
~ ~ 
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On May 12,2004, an administrative hearing on the F h t  b r m d e d  Accusation was held. 

The Board vesented evidence through documents, exhibits and &thnony of’the validity of the 

Division’s order, and Petitioner’s VSrillEul r&sd and non-oomplianb with the ,Division’s order. 
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I 
The Division also addressed vadous defense claims and defaserr which Petitioner also 

presents in his application for a stay. 

Fixst, the Division rejected Petitioner’s claim that the AL cusatiolzk was hproperly filed 

The filhnwas not memature: 

prior 10 the expiration o f  30 days With in  which to comply with the, OK’ er, 4~ I ~ c  believed he had an 

additional five days to comply with the o$er pursuant ta CCP $1613( a). Tbe Divisiw f i u d  that 

the Division’s order was neitherjudicial nor quasi-judicial, but ra A er was sn addnisbtive or&. 

Thus, the sgvicc requirements of CCP 5 1013(a) did not apply4 AhemEcDively, evm if CCP 4 
1013(a) applied, il would be of IN help to Petitioner. Application of :jCCtiQ# 1013(a) is  limited to 

situations where there i s  a time p d o d  prescribed by statute or kule of cow; which i s  not the c a e  

with an adminklrative proceeding. (See Decision at 719, p. 5.) Business and Professions Code 

section 820 does nor: requkc a set time Hmjt for mmpliame. Therefbe, if :I reasonable amomt of 

time Within whch to coinply is allowed, then due process is satisfied. Hem, Petitioner was given 

30 days from the d&c of mailing, or by December 12,2002. This w 1 r~asmab1.e and gavc Petitioner 

ample due process. (See Decision at 7120, p. 5.) 

I 

I 

I 
I 

I 

The Order was not faciallv defecfive: 
I Second, Petitioner’s argument that the Division’s order was invalid on its face because it 

did not identify the designared doctors was also rejected by the Dihsion. The: Division found that 

my deficiency by flio lack of designation on November 12,2002, was cured b:ypmvidhg notice to 

Pdtioner on November 1 5 ,  did not entitle Petitioner to an additimal th-ee days to comply. 

Petitioner did not have a legal or equitable right to a full thirty day pcriod to comply, The 30 day 

period within which to perfom was an outside limit for compl~anclz set by the Division. (See 

Decision at 1123.) 

1 

I 

There is no comfct or bias with the examiners: 

Third, Petitioner’s argufflent that he should be excused fhm &sobeying the Division 

because the doctor& chosca were unlikely to be imparbl, since they were allegled to be on the s ta f f  

! 
1 

i 

at the m y  institution that had provided the 805 report, was also rejected. Plhtioner’s unsupported 

allegation that they wwe the inappropriate specialities or his alle&ion that one of them hsd in the 

a 

- 

Respondent’s Brief I 
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medies does not apply to the issue ofthe validity of the order itself and the question ofthe validity 

of t he  o r d a  is no1 within t l ie jurisdiction of the instant a&ninist&iw: beainp (or administrative 

only be obtained by a Writ of Mandams before the Superior Co J . There is no similar auihoriv 

vested hi an administrative wibunal. Moreover, &erc is n0-g i the Imgiage of section 821 of 

the Businesr and Professions Code that con€as jurisdiction on th 1 bier afffact in a case brought 

under the provision to decide any issue other than that of Petitioner’s disobedience ofa section 820 

tribunal). The Division also determined that review of a non-adjudicatory I dministrative act may 

1 

I 

: 
i order. (See Decision at 7/27, p. 6.) 
i 

i 

Moreover, the Division firher elaborated that ”to the qtm: that jarisdiction to make a 

determhation concerning h e  validity of the order issued by the D h s h  to ~rlileilcowsky] unda 

Business and Professiozis Cade smtion 820 is vested in this court ( o i d a i s ~ a t i v e  tribundl) it i s  

determined that the ol-der was and is valid. The evidence did not b stablisb tbst the agency acted 

beyond i s  authority to acted io an arbitmy and capricious manner k r fa i l4  to observe procedwii 

requirements in issuing the ordnc. While it undoubtedlywould have b e m  prefiaatble forthe Division 
I 
I 

to have excluded fmm the c a e  individuals who associated with the kM.itllti6Tz that reported 

Petidoner 10 the Board, the inere fact of such association i s  not suftiicicnt to escab’lish prejudice or 

bias, Nor was it established that the conduct by mileiko bad a cclndition warranting 

evaluation. Fmcr [Mileikowsky] failed to establish that either hyiciaa chosen to perfom an 

manation was likely to be willing to act negligently, incornpeten it Iy or dishonestly or would be 
I 
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willing to violate the Medico1 Pmtice Act h some othw w l m  I by f&ely finding b t  

mileikowsky] was unfit to practice." (See Decision at p 8 ,  at p- 6.) i 
Doctrine of Laches: 

Lastly, fctitioncr's argument that the case was barred by& Clocfril~le of laches also failed. 

The ALJ found that Petition= f i l e d  to establishthe prejudice requir!ed befhre; the case will be b m  

by the doctrine. (See Decision at 7 29, p. 6.) 

Petitioner's Owu Statements of Non,Corndiaace: 

The Au found that Petitioner's comment to Investigatory S eely ''nmde it very clear h t  

ie had no intention ofcva-  obeyiag t he  order." 

Followiiig the close of evidence, the ALJ aad later dopteb by the Division as its Decisioa, 

bund, by clear and convincing evidence, thar(1)Petitimerviolated scct.ion120oftheBushcss and _ _  

'mfessions Code in that he aonthuaUy hiled and refused to be exmined. !Such continued n w -  

,ompliance and refusal presents a dag& to the public health, safd mi welhx.  The people ofthe 

tate of California have a conipelhg interest in ensuring that tho* who practice rnedche in the 
_ -  

I 

rate are colayeten t mental l y and physicdiyto cany out theirresponsibDides I r tnd  iaprcventing those 

/ha am not demonstrably competent h r n  continuing to practice. '(See I Deoision at 741.) 

1 

! 

I I 

I 

-0- 
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ARGUME NT 

I 

A SKCTION SZO O m E R  FOR EXAMll/JA"lKfOII IS AN 
ZNVESTIGA'XTVE PROCEDURE WHICH CAN BE WLJWENTED BY 

Petitioner argues that his failure to cornply With the B o d . %  ordeli for examination is 

analogous to contempt B f  court aid that the Board improperly delegated the iniplementation ofthat 

order to its dcsignees. Petitioner i s  mistaken on both counts. 

' 

BOARD DESIGNEES I 

1 

First, this court need not resort to analogy for Petitioner' fhilure to comply with the exam 

order whm a specific sratute exists to address suGh a faihrc to comply. Sec;tion 821 provides that 

a failure to comply with an 820 order for exam can r e d t  in thy suspension or T C V O C ~ ~ ~ O R  of a 

practitioner's license. Accordingly, an accusation was fled ag&t Petitioner pursuant to section 

821 and he was afforded a hearing in full compliance with the Adhistratoc Procedure Act. 

Second, Petitianer's "contempt" analogy M e r  1 ~ 1 s  due to his fuadamental 

4 
I 
l 

1 
misunderstanding ofthe nature ofm order for a31 820 examhation and 15s gmaterdsunderstanding 

of the sratutory scheme which governs investigative and dircedent of th: nrledical Practice ~ c t .  

The Iaw is weIl--settled b r  an order for ~~amimti0nppursuao.t to Bixiness and Professions 

Code section 820 is 'Ian investigative tool, the results of which may be, used by the Board to 

detemiue if formal adjudicatory proceedings Will be brought." (Kees Y. Board ofMadicd 

Assurance 11992) 7 Cal.App.4'" 1801, 1814.) As such, an 820 0;-der ibr examination "is an 

investigatory, not an accusatory, procedure.'' (Arnett u. b a l  Cielo (15196) 14 1 C d . 4 ~  4,9.) 

I 

1 

Furhennore, it is equally well-settled that the "Board delegates its mthoriry to conduct" 

investigations to an executivs director "and its staff ofprofessional invtstigainrs." (Id. at p. 8). 

Both the Administrative Procedures Act (Gov. Code 6 1 1500) and the Medical Practice 

Act @us. and Prof. Code f 2224) provide that "the division [of medical quality] delegates and 

confers upon the executive director of the Board, the assistant exa:utivu director, the p r o e m  

manager for enforcement, or the medical consultant, all functions necessary to the dispatch of 

bushcss of the division in connection with investigative and aAminislrativt: proceedings under the 

jurisdiction of the division." (Bonnell v. Medical Board of CaiiJomitr (2002) 96 Cal.App.4" 654, 

Resaondent's Brief 
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I 

I 
I 

662; quoting title 16, section 1356 of the California Code of Regulations; emphasis add&.) 

In fact, the statutory scheme bf tke Medical Practice Abt “Imly prohibits dslegation of 

authority to take find discipliwy action against a ticer]see ...“ and l v k i l  dkipl inaryacti~q which 

only m y  be taken by the Board, consist of the actual pwrisharent to be imposed 011 the licenses,” 

(Id. at pp. 662-663 .) 

Therefore, because the 820 orda fobt examination inthedtant case is aninvestigative to01 

and not a final disciplinary action against Petitioner, the ’Board pr4perIy delegated the selection of 

&e actual examiners to ~IIC irwestigative staffjncluding the Board& medim1 csnsdtant. 

I 

I 

! 
1 

I 
AccordhgJy, o w n  if the Board’s specific older far exam$azioa hrul not explicitIy stated 

that, the examiners would be ‘‘designated by the division or its dksignee ’‘(Exh, 2, p. 3) the law 

therefore be rejected, 

I 

clearly allows such a delegation, mdPetitioner’s argumentto the can&aryaiur;t I 
I1 I 

THE EVIDENCE BELOW ESTABLISHED T A T  PEfl3’TIONER 
IFAILED TO COMPLY WITH THE ORDER FOR EXAMKNATION 

Pelitioaer contends &,at there was no competent aidence $trcxh~d at the administrative 

heaxing to establish that he failed to take the ordered examination. ,PciitiQn(x ,is mistaken. 
I 

It  was established at the heating below that when Wormed of thla Board’s order for 

examination, Peddoner told the Board’s irrVestigator that she ‘’would 80 to apsychiarric exam before 

he would.” (RT, p. 44.) Upon fudier questioning regarding what ITetitioner said when told that he 

needed to comply with the Board’s order for maahation, the 8hvestig;;rtor 1 stated, “He just told me 

he was not going.” mid. )  

The investigator f i d i e t -  testified that &e had axitacted the oftics s M f s  ofboth examinas 

and discovered that Petitioner had f’ailed to contact either office to schedule rhe examinations (RT, 

45.) 

Clearly, Petitioner’s own statement regarding bis intention to clisregard the Board’s order - 
which if hearsay, falls wiWn a exception to the hearsay d e  as adtrussio~os .I) together with the 

absence ofany indication that Petitioner had actually taken @e e x e t i o n s  (or wen schedule them) 

provide competent and su€ficient evidence that Petitioner hailed to cokpIywitl3 the order. Moreover, 

+.I- 
l l  

Respondent‘s Bnef 
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I 
the testimony by &e investigator h a t  she checked with the exanhx’s office and found rhat 

Petitioner had not contacted them to schedule an appointment, kvca if hearsay, was prDpcr1y 

admitted “for the purpose of siipplesuenting or explahing other evidence”; spce!ifically, Pddoner’s 

statement of intention not: take the examination (&v. Code 4 I 15 13.) 

I 

Petitioner’s statements, the supplcrnental information regartling his failures to m&e an 

appointment with the examiners, and the absence o f  any conpary evidcmnce that Pdtiona took the 

examination provided more than safkient circumsmtial evidence:of Petiticlntr’s willful failure to 

comply under the Board’s order. (Rohh u. Watson (1054) 130 Cd.App.2d 2434.) 
I 

Accordingly, Petitioner’s a r p e n t  of insufficient rwidehce must fail, 

m 
PETITIONER FAILED TO SHOW BWS 

Petitioner contends that the Board (1) Mled to consider the allepci bias of the chosen 

examher, and (2) crroncously held that the forum to challeage the srgtior. 820 order was in the 

Superior Court by way of writ ofmandate, (Pet,, pp. 17-23,) Respontlmt disgtgrees. 

The decision below found that Petitioner’s objections to be 820 c*rder shod8 have been 

brought by wit in the Superior Court because the Board’s 820’ order was a non-adjudicatory 

aQlinjstrative act, peckion, pp. 5-6.) 

I 

In the dtcmative, the Decision also found that wen if the vididity oftbe order could be 

challenged in the administrative forum, it was found that the Board( had not cmed in a arbitrary or 

capricious ~amcr. Tlic tribunal below round that Petitioner failed to demens’trate any bias in the 

order or selection o f  examincr by the simple Eact that they badsome asstxiation withthe hospital that 

had filed the 805 report. (Recision, p. 6.) Case law seems to support that decision in both respects. 

Tn Smith v. Board ofMedicuZ QuaZz‘ty Assurance (1988) 20;: Cal.App.3d 316, the court 

addressed t$..s very issue, in the andogous order for a competency ermhatioa, of whether the 

’basoeable cause” detenninatioii required to SUP POT^ an order of e>:amioati~on must a o r d  the 

licensee a hearing. T h e  court held that it did not. Because the investi;gdvc: tool ofa competency 

exadnation is not adjudicative, procedural due process rights need h b t ’ x  conferred. (Id. at p. 32 1 .) 

The court held that t h e  examination process dlowstheBodrd to avoid ‘tlringirboaccusations 

Y 12 
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that =e aot wmmted and to pursue others that m, while still proteaing b e  physician's rights, (Id. 

at p. 324.) A physician's license is vdid undl such t h e  as a fohnsd accusation is liled and an 

examination i s  n6P' a disciphmy proceeding that puts a phy&ician's Licemrs at stake. "Once an 

accusation is filed, the physiciau enjoys the protection of a full r e e  of due process  fight,^.'' (Id. at 

p. 325.) 

The court rcco$gnized that: 

denlonsh-ated 

lam izi the process are 
additional requirements 

finally, h e  court found that allowing &be sort requiring aphysician 

to submit to an ordm of exinkation such as disrupt the 

investigative process, inalcing it "interminable." It would 'kctake a shambles clf the investigation and 

stifle the agency in i ts gatherkg of fkcts. [Citations.]'' (fd. at p. 328-329.) 

Thus, Smith supports khe decision below that a liceuse; may not use an administrative 

tribunal IO lest or review the propriety ofthe agency's 'teasonable dause" detamination? Tn H u ~  

u. C o u n ~  ofSan Bsrnarcfino (2002) 27 Cal.4th 1017, the Supreme 1 Coi~rt revie:ws and summarizes 
I the law regarding bias and ii&rIiality for fact-finders in the administr:itive process. It held that in 

1 

4. In fact, Petitioner's c I a b  that "this issue rises to the level of consiihrtional due pmce~s" 
(Pet., p. 21) was specificidly rejected by the court in Smith. The cow: in S;mSth went through the 
"threc dislinct factors'' balancing test set out by Petitioner here aud found tlaat it did not apply 
becauseoftlie iw=.stigatjve, rather thanadjudicativenatureofths examir~ar;tpl:ocess; "TheUnited 
States Supreme Court has held that due process varjes according to specific f i ~ t u a l  corstexts. when 
a *ovemmmt agencies adjudicate or make binding ddsions that &ec~;ly a&ct the legal rights of 
individuais, thosc agcncies must use procedures traditionally associate vhth the jadioial process. On 
the other hand, whcn govcmmail: action does not constitute an adjudica'ion, H U C ~  as when a general 
fact-fnding is being conducted, it is not necessary to use the full panoply ofjudicial procedures. 
[Citations.) In the proceeding authorized by section 2292, fU judicial p~acesa is not constitutionally 
mandated." (Id, at p. 327.) Moreover, h Haus v. Counlfy ofSun Bemarrlino (2002) 27 CaL4th 101 7 
(cited by Petitioner), t h e  Supreme Court specifically addressed ?heMdhws balanckg test proffered 
here by Petitioner and found that it had "no legitimate application 'in tJis conteW of an allegedly 
biased decision maker: 'I  '[a] Muzhews bdancing test ..is not the a$ropriate inquiry when the due 
pmcess c l h  involves an allegation of biased decision makers.'" (Id, at p. 1035,) 

a n  
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dlegations of bias, othcr tlian c l b  of pecuniary Werest, those c/akdng bas ‘Sn a state Medical 

hard had to ‘overcome a presumption of honesty and integrity In l;h I o::e serving as adjudicators.’” 

:Id. at p. 1026.) T h e  court also stated that ‘?he contention is wcwat$’ thztl; the c o w  ‘”have not 

required the disqualification of administrative hearing oBcers absat a showing of actual bias” 

5xcept wheu that: claimed bias is due to financial htaasts. (Id. at 1. 21$32,) 
Th“, other nonpecdary types of alleged bias, or p m o L  bias ofthe kind dlegd here 

I 

3y Petitioner, is not of coirstitutional significance. (Id. at p. 1033,)l 1 Wllilc didn,aLli&ing financial 

milateral pa-ception of an appemco  of bias cannot bc a ground f d r disqudkfication unless we are 

I iias, the COW approved earlier holdings regarding allegations of penom1 bias that “‘a party’s 

ready to tolerate a system in wRich disgruntled or dilatory litigants c L w e a k  havoc with the orderly 

adniinistwtrion of dispute-resolving tribullals. [Citations.]’” (Id. ai p. 1034,) 

NOW, turning to Petitioner’s claim o f  bias here, we see just the sort of unilateral claim o f  

personal bias rejected by thc court. Petitioner has not only failed to show actual bias, but he has not 

even made a colorable showing ofpotentid pccsonal bias, He h q  qowi onlythat one of the chosen 

maminers and the modical comultant have staff privileges at the hosp:ttal in1 Idispute here.g 

H e  has failed to show anything else. Pet i t ionah no persona) hovdedge or acquaintance 

with either physician and no evidence presented indicates that either physic;i,an knows Petitioner. 

No evidence was presented (lux ei~herpbysici~knewofPetitioner’$prob.lei~~ withthe hospital, and 
I 

them is no evidence that the iqedical couultmt had any knowledge of I the evcaits other than what he 

reviewed in the Board’s investigation file, which included the 805 Ir epcn-t, 

Now, witlmut any sliowing ofacCual howledge of&e whict bmircm Petitioner mci the 

hospital in question, nor any knowledge or acquaintance with P kf, ‘tioiier himself or any of the  

witnesses involved in die case, the dleged bias of the examiner an k the meN:cal consultant i s  just I 
I 

the sod of ‘‘milatera1 perception of ai appearance of bias” that is condmned by the Haas court as 

I 
5 .  “It bears remembering that ‘so-~alled staffphysicians q o d d  be distinguished ftom the 

resident physicians who are employed by the hospital. Staf€physic/ans are private doctors granted 
medical staff privileges to treat their patients in the hospital s&&” ( A m ! f t  v. Dal CieZo (1996) 
14 CaT.4th 4, 12,) 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1s 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21, 

22 

23 

24 

25 

26 

27 

28 

- - - - v  

I 
I 
I 

an insufficient ground for disqualificatioh,/ 
! 

The evidence below established that neither the medical aonsultmt  no^ the: chnllcngcd cxaminm 

%er establishes that the evm practices in the same department as Petitioner. The evidence I 
medical consultant has staff privilcgcs at at least four or five Soutbsn i Califbmia hospitals, which 

t means he is “associated” with poteutially hundreds of other physicjam who aJso have privileges at 

those sane hospitals. The medical consultant’s manbaship withvariousrnectical ar,Panizations also 

puts him in association with countless ofher physicians, Similarly, tile cbdilenged examiner has 

privileges a 10 arcla hospitals. 

1 

Thus, in flit abscncc of any evidence, o t h a  than the bare fhct of privileges at the satfle 

hospital, to support petitioner’s claim of bias, the administrative finding that ‘LthE: mere fact of such 

associations is not sufricient to establish prejudice or bias” is the prop= r;onclusion mder the 

applioable law as discussed above. Therefore, Petiticme.r’s argument ofbias m u t  be rejected and 

his failure io take tkc ordered examination was unjustified. 
I 

I xv 

I Petitioner canlaids dial the aciion against him should be diemissccl due 1e unreasonable 

delay. (Pet., p. 24.) Petitioner’s “laches” claim is misplaced. 

First, assumii~wguenda,that alachesclaimis ~ ~ C O ~ t 8 b l e h ~ e ,  itis an “equitable 

defense which requires both unreasonable delay and prejudice resulting fioitl the delay. The  par^ 

asserting and seeking to benefit from the laches bar bears the burden of pxoofon these factors. 

[Citations.]” (Fah.my v. Medical Bonvd of Catifbrnio (1995) 38 CaI.App.4* 810, 816.) “Even 

inordinatety long delays in talchg admiuiStr8tive actiotlhavebeeTljudicjallyatllowed. [Over 10 years 

fiorn acts to administrative action.]” (Id. at p. 816.) 

I 
I 

6. It must also be remembered that the issue in HQUS wad the poteatlal bias ofthe actual 
adiudicators, or M a s  offact. Here, the alleged bias involves od thuse gathering facts, not those 

it follows that an even greater showing of actual bias must be rhuhed before the courts would 
disrupt the investigative process by disqualifjing the fut gatherd. 

Respondent’s Brkf 

who will be presiding ovcr any potential adjudication mr the ulthqate yl txierr; of fa t .  Accordingly, 
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Hcre, Petirioner makes gbsolutelYno showing ofprej d c e  cmsed by alleged delay in 

,ringing the matter KO administrative action. Zn fact, Petitioner’s con i ention *at ‘?here was prejudice 

o (Petitioner)” because “a section 821 Petition was sought only‘aftcz I the B o d ’ s  investigation 

ipparslitly found no deviation from the standard of oare that would warrant an accusation,” shows 

at any.delay caused by the Board’s investigation attually benefitted Pc$itioner as it served to 
i 

:led’ him of any quality of cart issues. He makes no claim k t  eidence was losf memories 

ded, or witnesses unavailable vrhich are the typ4 o f  concerns addxesssd in the second prong of the 

ches analysis. 

’Ln any case, a claim of laches i b  not applicable hac becathe r,ot only ‘has Petitionex fkiled 

I establish pmjudice &\e IO any delay, but the delay itself is etahvdorily smraiable given that it is 

i 

i thh  the statute of limitations govming Medical Board acrioirs recently codified in section 

230.5.x That stante of liniitations provides that “my accusatiofi Led agahsl: a licensee.,-shall be 

iled witbin three years a ! h  the Board. or division thereof, discovep k e  act 01 omissim alleged as 

3 8  ground for d i s c i p h s y  action, or Within seven yeus aft= tbe act & missjon ..., whichevmocms 

irst.” 

4 

L Hew, t h e  Board reviewed thc received tlie 805 report ni Eaobo-Tmana Regional 

4edical Center on or about December 11,2000, and the earliest cat of miscadduct alleged in that 

eport oceimed in 1999. (Exh.1.0, p,  6.) T l i ~  order compelling mehd I and ph15ysical examhations 

vas servcd on Peritionw in November 2002, and the accusation ntl&ing his ftulure to comply with 

he order was filed on December 13,2002. 

I 

I 

Therefore, the instant action against respondent was time1 filrXSwilblin both the t h e e  year i 
U t  of notification to the Board and seven year limit from the dat s o f  the incidents, 

Accordingly, hecause Petitioner bas failed to demonstr J te tury p-fgudice pursuant to a 

laches claim and the insLant action was timely filed well With’ the stahdk of limitations, his 

argument fai Is. ‘1 
1 

7. Business and Profkssions Code section 2230.5 was m&al in 2iI01. 
i ’ -I 16 
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Mere, Petitioner has made just such a prohibited “skeletoxa” i :ihowjng of th is  weviewed, 

“exculpatory” cvidmcc at &e adminiskative hearing and has done dothi ng to fiuther add flesh to the 

issire in this cou?. It is axioinatic that to mgue certain exidme ( o r b  euclusioin) may have chwed 

tlie outcome of tho matter below. one must describe the nature of that evidence especiallyregarditlg 

I 
1 

whatever “exculpatory” weight it is purported to have As Petitionw. I failed to do so below, and 

equally failed to do so in this proceeding, his argument must fail as wt:U, 

VI 

THE DECISION TO ORDER PETITIONER TO Cdha’LY WtTH 
ORDER FOR EXAMINATION IS PROPER 1 

Petitioner contends that the Board’s decision exceeds all bounbs ofz.eason. (pet., pp. 25- 

26, ) Resp o ndcnt cl is agrees. 

In &e Sitpreins Court; case of Fukuda u, City ofArgeZes (1999) 20 (22J.4* 805, the c o w  

reviewed and defined thc “indcpendentjudgmmt” review given an adrninistuitiyepioceedjng by tf ie 

trial court, The court hofd that in “exercising its independent judgpmt, 8 kial court must aEford a 

strong presumption of CoiTecttless conccming the administrative h L gp, and Ithe parrychallm&,~ 

the administrative decision bears the  burden of convincing the courtlthu:&e aclninistdve fin&gs 

arc conuary lo the weight of the evidence,” (Id. at p. 8x7.) 

I 

I 

I 

Furthermore, thc det&alion ofpenaltybythe actminisdatko body will not be dishubed 

absent a showing of an abuse of discretion (Shea v. Board of kerticai Examiners (1978) 81 

Cal.App3d 564, 579,) I Here, the pciiaIty imposed by the Decision simply direct Petitioner to comply with the 

original order and suspends him t~ proiect the public in the meandme, T h e  instant case is 

remar.lcablysj1ii.i1ai--o the Keet casein whichthecourt’s s m a r y o f  i ~el~leg~,ti,ons~oound‘~therecan 

examination” because he 

in dealu3g With 

I 

ba no doubt there was g m d  c a w  to order Kea to undergo a psychiatt;.c F 
“exercised questionable medical judgmcnt md disphycd 

people ...” (Kees vs, Board of Medical Qualip Asrurnnce, 
< 

Petitioner’s “extraordinary difficulty in 
I 

I 
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threatming and combative” behavior toward hospital staff while haunts were present, including 

gabbing a female hospital employee by fhc lapel and verbally loeratin.2 otlncn: staffmembas to the 

point which prnmprcd the hospital’s nurses’ uniou to file a compl L t for mcir physical safety dw 

to petiri on er ’ s in appro p r h t  e behavior. 

Regarding Patitione;r’s questionable medical jad@ment, the! allegatjons include 

coinplications in a vacuum extraction delivery of a baby, a batcded ciscu~n,cision, and leaving a 

patiqnt under ancsthcsia longer than necessary due to a verbal, confimatioa with staff during a 

surgeiy. 

lt is well-settled ‘‘that in exercising i t s  ascipliaary authorib, ‘,prota:ifon ofthe public ha11 

be the highest priority’ of zhe Board, [citations)” (Amett v. Dcl C i h .  s~pc1.,,14 Cal.4* at p.9.) 

! 

I 

Petitioner conlends thai the cost recovery order in the Board‘s decision was punitive and 

should also be snicken because of a fai1iu-e of discovery of the tot9 costs prior to heazing, . 
I 
I First, the administrative hearing ofiicer reduced the cost recovery order drastically in 

accord with Petitioner’s ar;aument below that he should not be liable for costg incurred by the Board 

for investigating quality of carc allcgations that were nat ultimateljr charged. 
I 

As 10 h e  issue ofdiscovexy o f  Costs pnot to the bewing, $e Statute! allows that costs may 

be assessed up to the time of liearhg, which would make disclosprs of thz total amount sought 

hpossiblc beforc thc date the hedng actually begins. (Bus. & Prof. Code $ 1  125,3, Subd. (c),) 

1 

I 
i 

Second, if Petitioner was actudlyunable to pursue a defbe  to the cost tecovery due to 

Iaie notification of the iotuf mount,  his remedy would be to seek time fiuxn the administrative 

tribunal to evaluate the late discoveiy and formulate a defense. He Plt:d to make any such request 
I 
I 
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 low which waives the issue or review. 

Dated: September 14,2004 

Resp cctMly submitted, 
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BECT,ARATI[ 0 VICE BY FACSIMILE Fg 'FQZfLASS MA& 
Case Name: hZileiliowsky v. Medical Board 

J declare: 
5 

No.: 04CS00969 

I am employed in the Office of the Attorney G e n d ,  which is the of ice  of a member of the 
Califomia State Bar at which member's direction this service is made. .t am I, 8 y e a s  of age or older 
a d  not a party to this matter; my business address is 1300 I Strect,'P.O. Box. !344255, Sacmento, 
California 94244-2550. I am familiar with the business ptactick at the Office o f the  Attorney 
General for co'llection and processing of correspondence for mailbig with the Uhited States Postal 
Senice. In accordance with that practice, correspondace p f d  in the i r n q e d  mail collection 
system at the Office ofthe Attorney General is deposited with the hi t l?d States Postal Service that 
same day in the ordinary course of bushes, My facsimile machine telephone aumbu is (916) 

On September 14,2004, Xservadtrhea~tacl.led~SPONDENT'S B Fbylmsxniiting atruecopy 

used complied with Rule 2003, and no m r  was reported by &e machine, Pursuant to rule 
2008(c)(4), I caused the machine to print a record of the transmission, a copy of which is afiached 
to  this deckuatiion, In additios 1 placed a true copy thereof enclosed in a siealed envelope with 
postage thereoh hlly prepaid, in the internal mail system of the' Offix o f  the Attorney General, 
addressed as foJIows: 

324-2960. 
I 

by facsimile machine, pursuant to California Rules of  Court, m?e Y 008. "lie: facsimile machine 'f 

Russell Iungerich F ~ x  NO. (310) 69'1-0289 
Xungerich & Spackman I 

28441 Highridge Road 
Rollbg HSUS Estates, CA 902744869 

I: declare under penalty ofparjury unda the laws of th 
correct and tbat this declaration was executed en Sep 

lifornia ae foregoing is true and 
004, at Saclramento, California, 

M. Solario --7 -- 
Declarant 
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