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4 UNITED STATES DISTRICT COURT
DISTRICT OF NEVM A

5

6

7 RICHARD M . CHUDACOFF, M . D . # ) 2 : 0 8-CV-8 63-FCR-RJJ
)

8 Plaintiff, )
)

9 vs. ) PRELIMINARY INJUNCTION
)

l 0 )
UNIVERSITY MEEICAL CENTFR OF )

11 SOUTHERN NEVALA, a political )
subdivision of Clark Countyr )

12 state of Nevada, COUNTY ) 17 j k jj j;COMMISSIGNERS BRUCF L
. WQOEBURY, )

13 TOM COLLJNS, CHIP MAXFIELP, )
LAWRFNCE WEEKLY, cHRls )

14 GIUNCHIGLIANI, SUSAN BRAGER, ) JA@ - 6 dodt
AND RORY RE1u, )

15 KATHLEFN SILVFR, an individual, )
THE MFLICAL AND DFNTAL STAFF OF ) CLEBK US DISTRICTCOUHTolk1RléTogNuvA:A .

16 THF UNIVERSITY MFDICAL CFNTER OF ) '
i de endent ) BY DEPUWSOUTHERN NEVADA

, an n p . .
17 subdivision of University Medical )

center of southern Nevada, JOHN )
18 ELLERTON, M .D., an individual, )

MARVIN J . BFRNSTEIN, M .n., an )
19 individual, DALE CARRISON, M .L., )

an individual, DONALD ROBERTS, )
20 M .D., an individual, DQF )

Defendants l through X, inclusive; )
21 and ROE Corporationsr A through Z, )

inclusive, )
22 )

Defendants. )
23 )

)
24

On November 2l, 2008, Plaintiff filed an Emergency Motion (/55)
25

for Temporary Restraining Order C'P.#s EM for TRO''), which this
26

Court denied (#56) on November 24# 2008, because the motion (/55)
27

28
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1 did not comply wi th Fed . R . Civ . F'ro . 6 5 . We s tated that the mot ion

2 ( #55 ) would be treated as a motion f or preliminary injunction .

3 Plaintif f re-f iled the motion ( # 57 ) with the appropriate

4 documentation and af f idavits on November 2 5, 2 008 , and this Court

5 granted ( # 58 ) the TR(3 on November 2 6 , 2 O 0 8 . Tlne Court granted ( # #

6 6 9 , 7 8 ) extens ions to the TRO on Lecember 9 , 2 0 O 8 r and Lecembe r 2 2 r

7 2 0 0 8 , which kept the TRO in ef f ect unt i 1 Tuesday r January 6 # 2 0 0 8 ,

8 a t 5 : 0 0 p . m .

9 C)n Elecember 15 , 2 0 0 8 , De f endants f i 1ed an Oppos i hion ( # 7 1)

I 0 ( '& D . s ' Opp . '' ) to the motion ( # 55 ) . P 2 ainti f f had unt i l Decembe r 2 3 ,

I l 2 0 O 8 , to f i1e a Repl y in support of the motion f or pre 1 iminary

12 inj unction; no Reply was f iled .

l 3 C)n January 5 , 2 0 0 9 , the Court #leld a hearing , pe rmi htincg the

14 parties to present evidence and argument .

l 5 The motion f or preliminary inj unction ( # 55 ) is ripe . We

16 granted the motion f rom the Bench on January 6 , 2 0 0 9 . We based our

17 ruling on the parties ' brief s and their arguments at the hearâ ng .

18 This written order outlines brief ly the reasons f or Cgrantin: the

1 9 P r e l i mi n a r y l n j u n c t i on .

20 Preliminarv Inn' unction Standard

21 A party seeking a preliminary injunction must meet one of two

22 tests : traditional or alternative . Stanlev v . Univ . of S . Cal . , l 3

23 F . 3d 1313 , l3l 9 ( 9th Cir . 1994 ) . The traditional test requires a

24 plainti f f to show the f ollowing : ( 1) it will probably prevai 1 on the

25 merits ; (2 ) it will suf f er irreparable inj ury if inj unctive relie f

26 is not grantecl; ( 3 ) in balancing the equities , the def endant will

27
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l not be harmed more than the plainti f f is he lped by the inj unct ion ;

2 and ( 4 ) granting the inj unction is ùIt the publk c interest . Ici .

3 In tine alternative , a court rnay i s sue a pre lirnina ry inj unct j.on

4 i f the plaintif f shows either ( 1) %'a combination of probable sucrcess

5 on the me r i t s and the po s s ib i l i t y o f i r repa rab 1 e in j u r y , '' o r ( 2 )

6 %' that serious ques tions are rai sed, and the ba lance o f hardships

7 tips sharply in his f avor . '' ld . Al though phrased as such t the

8 alternative test is less an either or f ormulation as it is a type of

9 s liding scale . The two prongs repre sent '' A extreme s o f a s i ngle

1 0 con tinuum , ' rather tlnan two separate tests . '' Sun Mi rc rosvstems ,

1 I l n c . v . Mi c r o s o f t C o rrl . , 18 8 F . 3c1 l l 1 5 , 1 1 1 9 ( 9 th C i r . 1 9 9 9 )

1 2 (quoting Secla Fnters . v . Accolade , 1nc . , 97 7 F . 2c1 1 51 0 z 15l 7 ( 9th

l 3 C i r . l 9 9 2 ) ) . Th a t i s , the mo re t h e LJ a 1an ce o f h ca rd s h i p s t ip s i n

14 f avor of the plainti f f # the less probabi l ity o f succe ss mus t L)e

I 5 demonstrated . Walczak v . EPL Proloncl , fnc . , 198 F . 3:1 725 , 7 31 ( 9Lh

l 6 Ci r . 19 9 9 ) . Whicheve r test is app ) ied , a preli minary in j unction

l 7 should only be granted if the movant does not have an adequate

18 remedy at 1aw . Stanlev, 13 F . 3(:1 at 1320 (citing Beacon Theatres ,

l 9 l n c . v . We s t ove r , 3 5 9 U . S . 5 0 0 , 5 O 6 - 0 7 ( 1 9 5 9 ) ) .

20 It appears that Eef endants have suspended once , and are intent

2 I on suspending again , Plainti f f ' s privi leges to pract i ce medic.i ne at

22 the University Medical Center . Fu r tiner, Def endants lnakze reporteci,

23 and a re i ntent on repo rt ing again , the se act i on s t o the Nat i on a 1

24 Practitioner Data Bank .

25 At the hearing, Plaintif f argued tha.t he was not allowed a f air

26 opportunity to be heard in f ront of the Medical Executive Cornmittee

27 be f ore that Committee suspended hi s privi leges baseci on a l legat ions

28
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l that his applieation f or medical privileges was f alse . Whi le

2 suspending a practitioner ' s privi leges without such a l-tearing may be

3 al lowable in some ci rcumstances - t hat i s , wi th a %' summa ry

4 s u spen s i on , '' - he re , the re cord show s that P l a i n t i f f ' s suspen s i on

5 wa s n o t a summary s u spens i on . Thu :6 , i t s eems that Pl a i n t i f f shou ld

6 have been accorded notice and an opportun ity to be hearc.l prior to

7 being suspended . Jn light of thi s finding , we conclude that se rious

8 ques tions exi st as to hhe procedu res that Ee f endants ' ut i li zed t n

9 e f f e c t i ng t.h i s s u s p e n s i o n .

10 Moreover , Plaintif f will likely suf f er irreparable injury i f

1 1 the s u spe n s i on i s r epo r t e d t o the N a t i ona 1 P r a c t i t i o n e r Ea t a B a n k .

l 2 tlnce reported, that be l l cannot L)e l:n- rung . L)e f endants , howeve r ,

I 3 f a ce l im i t ed ha rds h ip , i f an y r i f a p r e l imi n a r y i n j u n c t i o n i s

l 4 granted . De f endan ts are only enj o k ned f rom report i ncg F)1 ain t i f f to

l 5 the Na t iona 1 Fract i t i one r Data Ban k w i th re spe c t to h i s a llecgedl y

16 f alse application f or hospital privileges .

17 Under the alternative test f or preliminary injunction r the

18 motion ( # 55) is well taken . Plainti f f has raised serious questions

l 9 as to the meri t.s of hi s claim, and t.lne balance o f hardship t ips

20 sharply in his f avor .

2 l IT IS HEREBY ORDERED that tine mot ion ( # 55 ) f or prel iminary

22 inj unct ion is GRANTED r pending f urthe r order o f the Court . No

23 security need be posted under Fed . R . Civ . Pro . 65 ( c ) .

24 IT IS F'URTHER ORDERED that Le f endants and any and al l othe r

25 persons or entit ies in active conce rt wi th them a re he reby enj oined

26 and restrained f rom threatening to or actually f iling a report witln

27 the National Practitioner Data Bank, as well as Lhe Xevada Board of

28 4
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I Medical Examiners and any other hospi tals or health care

2 organi zations regarding the suspension of ëlainti f f ' s medical s taf f

3 privi leges as a result of certain allegations related to Lhe

4 accuratenes s of Plainti f f # s appli ca t ion f or medi cal s taf f

5 p r i v i l e ge s .

6

7 DATED : January , 2 O 0 9 .

8 C w  .,
9 U&TTED STATFS DISTRICT JUDGF

10
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